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Agenda

1) Helping undocumented employees, 
Harder than you think

2) Immigration Status vs. Authorization 
to stay in the United States









Form I-9

Å Employers must verify that individuals are 
eligible to work by obtaining a Form I-9 and 
inspecting the required supporting documents 
at the time of hiring.

Å Employees must provide employers with 
documents that show (1) identity and (2) 
employment eligibility.

Å Employees must also attest under penalty of 
perjury that they are either U.S. nationals or 
aliens authorized to work in the United States. 



List of Acceptable Documents



Å!ƴ ŜƳǇƭƻȅŜǊ ƛǎ ƭƛŀōƭŜ ǳƴŘŜǊ Lw/! ŦƻǊ άƪƴƻǿƛƴƎƭȅέ ƘƛǊƛƴƎ 
or continuing to hire unauthorized aliens.
ÅLiability is not limited to those situations in which the 

employer has actual knowledge that an employee is not 
authorized to work.
ÅwŜƎǳƭŀǘƛƻƴǎ ŘŜŦƛƴŜ άƪƴƻǿƭŜŘƎŜέ ǘƻ ƛƴŎƭǳŘŜ ŎƻƴǎǘǊǳŎǘƛǾŜ 

knowledge, as well as actual knowledge, which may be 
inferred through certain circumstances.

What should you know?



ÅNon-Discrimination Requirement
ÅNo Discrimination Allowed Between U.S. Citizens, U.S. Nationals, Permanent 
Residents, Asylees, Refugees, and 1986 amnesty programôs ñTemporary 
Residents.ò

ÅRecruiters NOT allowed to ask ñAre you a U.S. Citizen?ò or
ñDo you have a Green Card?ò

ÅRecruiters NOT allowed to request specific documents or to require ñmore or 
differentò documents than the minimum required.

Recruitment Questions about Immigration Status



Å Department of Justice

Å Wednesday, June 28, 2017

Å Justice Department Settles Immigration-Related Discrimination Claim Against Panda Express

Å The Justice Department announced today that it reached a settlement agreement with Panda Restaurant Group, Inc. (Panda Express),a restaurant chain with 
ƻǾŜǊ мΣулл ƭƻŎŀǘƛƻƴǎ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΦ ¢ƘŜ ŀƎǊŜŜƳŜƴǘ ǊŜǎƻƭǾŜǎ ǘƘŜ ŘŜǇŀǊǘƳŜƴǘΩǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ ǿƘŜǘƘŜǊ tŀƴŘŀ 9ȄǇǊŜǎǎ Řiscriminated against non-U.S. 
citizens in violation of the Immigration and Nationality Act (INA) when reverifying their permission to work.

Å ¢ƘŜ ŘŜǇŀǊǘƳŜƴǘΩǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ tŀƴŘŀ 9ȄǇǊŜǎǎ ǳƴƴŜŎŜǎǎŀǊƛƭȅ ǊŜǉǳƛǊŜŘ ƭŀǿŦǳƭ ǇŜǊƳŀƴŜƴǘ ǊŜǎƛŘŜƴǘ ǿƻǊƪŜǊǎ ǘƻ ǊŜ-establish their work 
authorization when their Permanent Resident Cards expired, while not making similar requests to U.S. citizen workers when their documents expired. The 
investigation also revealed that Panda Express routinely required other non-U.S. citizen workers to produce immigration documents to reverify their ongoing 
work authorization despite evidence they had already provided sufficient documentation. The antidiscrimination provision of the INA prohibits such requests 
ŦƻǊ ŘƻŎǳƳŜƴǘǎ ǿƘŜƴ ōŀǎŜŘ ƻƴ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ŎƛǘƛȊŜƴǎƘƛǇ ǎǘŀǘǳǎ ƻǊ ƴŀǘƛƻƴŀƭ ƻǊƛƎƛƴΦ

Å Under the settlement, Panda Express will pay a civil penalty of $400,000 to the United States, establish a $200,000 back pay fund to compensate workers who 
ƭƻǎǘ ǿŀƎŜǎ ŘǳŜ ǘƻ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ǇǊŀŎǘƛŎŜǎΣ ǘǊŀƛƴ ƛǘǎ ƘǳƳŀƴ ǊŜǎƻǳǊŎŜǎ ǇŜǊǎƻƴƴŜƭ ƻƴ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ Lb!Ωǎ ŀƴǘƛ-discrimination provision, and be subject 
to departmental monitoring and reporting requirements.

Å ά9ƳǇƭƻȅŜǊǎ ǎƘƻǳƭŘ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜƛǊ ǊŜǾŜǊƛŦƛŎŀǘƛƻƴ ǇǊŀŎǘƛŎŜǎ ŎƻƳǇƭȅ ǿƛǘƘ ƭŀǿǎ ǘƘŀǘ ǇǊƻǘŜŎǘ ǿƻǊƪŜǊǎ ŀƎŀƛƴǎǘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΣέ ǎaid Acting Assistant Attorney 
DŜƴŜǊŀƭ ¢ƻƳ ²ƘŜŜƭŜǊ ƻŦ ǘƘŜ /ƛǾƛƭ wƛƎƘǘǎ 5ƛǾƛǎƛƻƴΦ ά¢ƘŜ WǳǎǘƛŎŜ 5ŜǇŀǊǘƳŜƴǘ ŀǇǇƭŀǳŘǎ tŀƴŘŀ 9ȄǇǊŜǎǎ ŦƻǊ ƛǘǎ ŎƻƻǇŜǊŀǘƛƻƴ ŘǳǊƛƴƎ ǘhis investigation and its 
ŎƻƳƳƛǘƳŜƴǘ ǘƻ ŎƻƳǇŜƴǎŀǘƛƴƎ ǿƻǊƪŜǊǎ ǿƘƻ Ƴŀȅ ƘŀǾŜ ƭƻǎǘ ǿŀƎŜǎ ŘǳŜ ǘƻ ƛǘǎ ŘƻŎǳƳŜƴǘŀǊȅ ǇǊŀŎǘƛŎŜǎΦέ

Å Work-authorized, non-¦Φ{Φ ŎƛǘƛȊŜƴǎ ǿƘƻ ƭƻǎǘ ǿƻǊƪ ŀǘ tŀƴŘŀ 9ȄǇǊŜǎǎ ōŜǘǿŜŜƴ aŀȅ омΣ нлмпΣ ŀƴŘ WǳƴŜ нуΣ нлмтΣ ŘǳŜ ǘƻ tŀƴŘŀ 9ȄǇǊŜǎǎΩdocumentary practices 
may be eligible for back pay for the wages they would have earned.

Panda Express Case



Unauthorized Population by the Numbers

Demographics Estimate % of Total

Unauthorized population ages 16 and older 10,491,000 100%

Employed 7,003,000 67%

Married to a US citizen 1,247,000 12%

Married to a legal permanent resident (LPR) 746,000 7%

Reside with at least one US-citizen child 3,261,000 31%

Reside with no children 6,678,000 63%

Less than 5 years of US residence 2,009,000 18%

20 or more years of US residence 2,387,000 21%



ÅForms of immigration relief include:
ÅDiscretionary relief

ÅCancellation of removal

ÅAsylum

ÅAdjustment of status

ÅVoluntary departure

ÅAdministrative appeals and judicial review

Who can get relief?



Can you help your undocumented employees?

Å I-601 Waiver:
Å²ŀƛǾŜǎ ǘƘŜ άǳƴƭŀǿŦǳƭ ǇǊŜǎŜƴŎŜέ ŀƴŘ 
άƳƛǎǊŜǇǊŜǎŜƴǘŀǘƛƻƴέ ƎǊƻǳƴŘǎ ƻŦ 
inadmissibility for foreign nationals who have 
a U.S. citizen or LPR spouse or parent

Å{ƘƻǳƭŘ ŘŜƳƻƴǎǘǊŀǘŜ άŜȄǘǊŜƳŜ ƘŀǊŘǎƘƛǇέ ǘƻ ǘƘŜ 
citizen or LPR spouse or parent if waiving 
unlawful presence



Å3 year bar: Immigrant who enters United States without 
inspection, stays for more than 180 days but less than one 
year, then leaves the United States Ą barred from re-
entering US for 3 years

Å10 year bar: Immigrant who enters United States without 
inspection, stays for more than one year, then leaves United 
States Ą barred from re-entering United States for 10 years

3 and 10 Year Bars 
(Only Applicable After April 1, 1997)



ÅThe catch:An immigrant who entered EWI or overstays their visa may need to 
leave the United States to apply for a green card abroad, but as soon as they 
depart, they are immediately barred from re-entering the country for three or 
ten years.

ÅExample:Michael entered the US without inspection in March 2000.In 2010 
he gets married to a U.S. citizen. In order to seek adjustment of status, or 
obtain the green cards, he must leave the United States to apply for an 
immigration visa at the U.S. embassy in his home country. As soon as Michael 
leaves, he is barred from re-entering the United States for 10 years. 

3 and 10 Year Bars



ÅA waiver of the three- or ten-year bar is available, if the visa 
applicant is the spouse or child of a U.S. citizen of an LPR and 
only if the applicant can prove that the denial of the waiver 
ǿƻǳƭŘ ǊŜǎǳƭǘ ƛƴ άŜȄǘǊŜƳŜ ƘŀǊŘǎƘƛǇέ ǘƻ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŎƛǘƛȊŜƴ 
or permanent resident spouse or parent (qualifying relative) . 
Hardship to the immigrant is not a factor, and hardship to the 
ƛƳƳƛƎǊŀƴǘΩǎ ŎƘƛƭŘǊŜƴ ƛǎ ƴƻǘ ŀ ŦŀŎǘƻǊ όƻƴƭȅ ƛƴŘƛǊŜŎǘƭȅ ǘƻ ǘƘŜ 
qualifying relative) (even if the children are U.S. citizens).

Avoiding the 3 and 10 Year Bars



ÅForeign nationals seeking an I-601 waiver for unlawful 
presence, must show extreme hardship to a U.S. citizen or 
LPR spouse or parent:
ÅHealth

ÅFinancial considerations

ÅEducation

ÅPersonal considerations

ÅSpecial considerations

Extreme Hardship



ÅThe law stated, from 1994 to 1998, if you were illegally in the United States and wanted to 
adjust your status, you could apply for adjustment of status by paying a penalty of $600.00. 
That penalty was increased in the year 1998 and was raised to $1,000.00. 

ÅThat law extended under Bill Clinton until April 30, 2001. 

ÅThat law ended April 30, 2001.

ÅIn order to qualify under section 245i, you (or your parents while you were a minor) must 
have had arelative or anemployerfile a visa petition (forms I-130 and I-140) or alabor 
certification on the your behalf on or before April 30, 2001. 

ÅIf the visa petition or labor certification was filedbetween January 15, 1998 and April 30, 
2001, there is an additional requirement that yoube present in the U.S. on December 21, 
2000, the day the final extension of section245(i) was signed into law.

Adjust Under Section 245i



Å Example.Juan entered the United States illegally in 1997, is the beneficiary of a fourth preference petition 
filed on his behalf by his US citizen brother in 2000.The petition was approved. Juan married his 
undocumented wife, Juanita, in March 2001. When the F-4 priority date becomes current, both Juan and 
Juanita are eligible to adjust as grandfathered aliens under 245(i). Should he and his wife divorce before the F-
4 becomes current, Juan can still adjust under 245(i) when it does become current, and Juanita can adjust 
under 245(i) should she become the beneficiary of a separate petition filed in her behalf, such as by a 
subsequent husband.

Å Example.Same facts only Juan and Juanita marry in March 2013 and they stay married.Juanita is considered 
an after-acquired spouse. Juanita is not grandfathered under 245(i), but is still eligible to adjust with Juan 
under 245(i), regardless of when she entered the United States.Since she is not considered grandfathered, 
she could not divorce Juan, re-marry, be petitioned by an LPR or U.S. citizen spouse, and adjust under 
245(i). She could only adjust under 245(iύ ŀǎ WǳŀƴΩǎ ŘŜǊƛǾŀǘƛǾŜ ǎǇƻǳǎŜΦ

Å Example. The husband, Charlemagne, had a family-based petition filed in his behalf prior to April 30, 2001 by 
his first spouse, though the couple later divorced.Because the petition was considered approvable at the 
time of filing, Charlemagne was grandfathered under 245(i). However, in order to adjust, he needed a new 
petition filed in his behalf.He and his second wife, Vanessa, were married after April 30, 2001, thus making 
her an after-acquired spouse. But his second wife was also undocumented.Because she could not file a 
petition in his behalf, he could not take advantage of his grandfathered status based on their marriage.

When Derivatives May Adjust under 245(i)



In order to apply for parole-in-place, the person must:
1. Have a spouse, parent, or child who is a current or former member of the U.S. military;

2. Have not previously been admitted or paroled; and

3. Not have any adverse factors that would cause the application to be denied as a matter of discretion.

The military member must be:
Å Serving in active duty of the U.S. Armed Forces;

Å A current member of the Selected Reserve of the Ready Reserve; or

Å A veteran who previously served in the U.S. Armed Forces or Selected Reserve of the Ready Reserve.

In order to serve in the military one must be either a U.S. citizen or a lawful permanent resident (LPR). Therefore, it is unlikely that the military member will not 
be in one of those two categories.

It is not necessary that the military member have served overseas or have been in combat.

Practitioners report that it is not necessary that the veteran ςa term that is undefined ςhave been honorably discharged. Veterans certainly include those who 
served in World War II, the Vietnam

War, and the Iraqi War. The term Selected Reserve of the Ready Reserve includes service in the National Guard.

No Previous Admission or Parole. The applicant for parole-in-place must not previously have been admitted or paroled into the United States. There is no 
requirement, however, that the applicant prove that he or she entered illegally.

Eligibility Requirements for Parole-in-Place
(The program is currently limited to the spouses, parents, and children of current or former members of the U.S. 
military. )



ÅFor Non-LPRs:
ÅHas been physically present in the US for continuous period of 10 or 

more years

ÅHas been a person of good moral character for 10 years

ÅHas not been convicted of any offense under INA 212(a), 237(a)(2) or 
237(a)(3)

ÅEstablishes that removal would result in exceptional or extremely 
unusual hardship to US citizen or LPR spouse, parent, or child; and

ÅWarrants a favorable exercise of discretion

Cancellation of Removal - Eligibility



ÅάWǳǎǘ ƎŜǘ ƛƴ ƭƛƴŜέ

Åά!ƴŎƘƻǊ .ŀōƛŜǎέ

ÅάaƻƴŜȅ {ƻƭǾŜǎ 9ǾŜǊȅǘƘƛƴƎέ

Three Immigration Myths



Just get in line

ÅMyth: Undocumented 
ƛƳƳƛƎǊŀƴǘǎ ǎƘƻǳƭŘ Ƨǳǎǘ άǿŀƛǘ ƛƴ 
ƭƛƴŜέ ŀƴŘ ŜƴǘŜǊ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ 
like legal immigrants did. 
ÅwŜŀƭƛǘȅΥ ¢ƘŜǊŜ ƛǎ ƴƻ άƭƛƴŜΦέ CƻǊ 

millions of undocumented 
individuals, it is impossible for 
them to become legal or to 
adjust their status. 



ÅCƻǊ Ƴŀƴȅ ǳƴŘƻŎǳƳŜƴǘŜŘ ƛƳƳƛƎǊŀƴǘǎΣ ǘƘŜǊŜ ƛǎ ƴƻ άƭƛƴŜέ ǘƘŜȅ Ŏŀƴ ǎǘŀƴŘ ƛƴ ǘƻ 
adjust their status. 

ÅExample:Marco entered without inspection in 2004 and has been living and 
working in the United States for 15 years. He is married to a US citizen and has 
never been arrested. He has three US citizen children. Does he have a way to 
become a permanent resident? Maybe - there is no line for Marco. Even if he 
leaves the United States and waits 10 years, he will be able to adjust his status 
ƛŦ Ƙƛǎ ǿƛŦŜ ǎǳŦŦŜǊǎ άŜȄǘǊŜƳŜ ƘŀǊŘǎƘƛǇΦέ

There is no line



ÅMyth: Immigrants can have a 
baby in the United States and 
then adjust their status.

ÅReality: EWI parents of a U.S. 
citizen child must have a U.S. 
citizen spouse or parent to 
qualify for an I-601 waiver. 

Anchor Babies


